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TRANSPLANTATION OF HUMAN ORGANS: CRITICAL ANALYSIS
Due to various scam and sting operations being reported in the news, and prosecution of medical

professionals thereupon in such cases, the medical fraternity is scared of granting permission for donation
of human organs on one ground or another. Those cases that are refused permission go to the courts for
justice. There is a long protracted procedure in the courts and many times such cases get death earlier
than the verdict. All this needs a critical evaluation that whether the act is serving the purpose for which it
was enacted or it is the hindrance in a noble cause of donation of human organs.

Most of the reputed institutions have made it a policy that they will operate upon on only those
cases where the donor is near relative i.e. spouse, son, daughter, father, mother, brother or sister;  and
permission of the authorization committee to donate the organ and operation is not required.

Due to the fact that many medical professionals have been caught unaware because they did not
knew the intricacies of law. They were supposed to check the affidavits whether they were genuine or not.
Without any training for such purposes obviously they relied upon these documents and when these
documents turned out to be fake, the axe of law fall on them. They were supposed to find the genuineness
of the donor without any investigative powers with them. But keeping in mind the urgency of the situations
they took decisions and made judgments which in a few cases turned out to be wrong.

After the cases were made out against medical professional the entire medical profession got
scared. Then the authorization committees felt that they have to be cautious to save themselves from
inadvertent passionate wrong decisions. In this process they became overcautious and in the process of
verifying all the documents it started taking a long time.

Medical professionals were in a dilemma that they had taken a solemn oath they will try to save
the life of the patient by all means. When they were sitting in such committees they were not trying to save
the life of critically ill patients of renal failure but trying to rule out that there is no monetary involvement in
these organ donations. They were at great pains, when they had to deny permission as now they were not
trying to save the life of the patient but were just acting contrary to it.

To lessen this burden on the conscious of medical profession it was suggested that some senior
police officer and some revenue officer should be the member of such authorization committees. Police
officers will be able to establish the identity of the donor as they had investigative teams with them. They
will be able to rule out the monetary transaction. Revenue authorities could verify the affidavits so they
were made members.

After the introduction of these members it was thought that the process will become simpler and
it will take less time. But it was a general feeling that this is a tricky situations and nobody wanted to take
onus for decisions and waiting time for the renal failure patients did not decrease.

As the donors were mostly from a different state than the recipient, a question arose that which of
the authorization committee will give permission for donation, whether the committee where the recipient
is living, donor is living or where the patient is getting operated. Appropriate authority took the decision
that authorization committee of the place, where the hospital carrying out renal transplantation is situated,
will take the decision.

This raised a problem of verifying the persons from very distant places. Papers were sent back to
the different states for verifying the antecedents of the donors and recipients. This process took a lot of
time. During this time patients, many a times became more critical.

Appeal in such cases against the decision of the authorization committee, was with appropriate
authority. They were also medical professionals and they had the same dilemma as members of the
authorization committees. They also could not expedite the process of quick decisions. After this appeal
lied with the Central Government where the appeal is against the order of the Authorisation Committee
constituted under clause (a) of sub-section (4) of Section 9 or against the order of the Appropriate Authority
appointed under sub-section (1) of Section 13; or  the State Government, where the appeal is against the
order of the Authorisation Committee constituted under clause (b) of sub-section (4) of Section 9 or
against the order of the Appropriate Authority appointed under sub-section (2) of Section 13 of HOTA-94.
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Many patients went to the courts for getting quicker decisions regarding permission for organ
transplantation. But courts have also their own lengthy procedures and sometimes they got the death
call earlier than the verdicts from the courts.

To expedite the process now Deputy Commissioners, who were earlier members of the committees
had now been made the chairman of the authorization committees in Punjab and there is one medical
professional as a member along with Senior superintendent of police and member of NGO.

The purpose of the Human Organ Transplantation Act was to provide for the regulation of removal,
storage and transplantation of human organs for therapeutic purposes and for the prevention of commercial
dealings in human organs and for matters connected therewith or incidental thereto.

“Donor” means any person, not less than eighteen years of age, who voluntarily authorizes the
removal of any of his human organs for therapeutic purposes. “Human organ” means any part of a human
body consisting of a structured arrangement of tissues which, if wholly removed, cannot be replicated by
the body; therapeutic purposes” means systematic treatment of any disease or the measures to improve
health according to any particular method or modality; and “transplantation” means the grafting of any
human organ from any living person or deceased person to some other living person for therapeutic
purposes.

Where the body of a person has been sent for post-mortem examination  for medico-legal purposes
by reason of the death of such person having been caused by accident or any other unnatural cause; or
for pathological purposes, the person competent under this Act to give authority for the removal of any
human organ from such dead body may, if he has reason to believe that such human organ will not be
required for the purpose for which such body has been sent for post-mortem examination, authorize the
removal, for therapeutic purposes, of that human organ of the deceased person provided that he is
satisfied that the deceased person had not expressed, before his death, any objection to any of his
human organs being used, for therapeutic purposes after his death or, where he had granted an authority
for the use of any of his human organs for therapeutic purposes after his death, such authority had not
been revoked by him before his death.

No registered medical practitioner shall undertake the removal or transplantation of any human
organ unless he has explained, in such manner as may be prescribed, all possible effects, complications
and hazards connected with the removal and transplantation to the donor and the recipient respectively.
It has been observed that most of the times surgeons involved in organ transplantation do not tell exactly
what is needed to be told and just explain it is a simple operation and they need not be afraid. This is not
a good practice. It is the need of the hour that donor is told clearly as per the law so that later on donor
does not feel cheated.

Any person who renders his services to or any hospital and who, for purposes of transplantation,
conducts, associates with, or help in any manner in, the removal of any human organ without authority,
shall be punishable with imprisonment for a term which may extend to five years and with fine which may
extend to ten thousand rupees.   Where any person convicted under sub-section (1) is a registered
medical practitioner, his name shall be reported by the Appropriate Authority to the respective State
Medical Council for taking necessary action including the removal of his name from the register of the
Council for a period of two years for the first offence and permanently for the subsequent offence.

In western countries organ donation is mostly from the brain dead persons but in India this
phenomenon has not picked up. It has been seen that poor persons posing as servants of the person and
showing attachment due to love and affection to their masters, are the donors mostly. It becomes very
difficult to rule out involvement of money in such cases. Many times donors give wrong affidavits that they
are not accepting money when the situation points otherwise.

People should be made aware that organ donation after death can save the life of many patients.
Procedure for organ donation after death should be made simpler. People who want to donate organs
may be issued cards like driving licenses which can be kept in their pockets.  To make it more simpler
consent for organ donation may be entered on the driving licenses of the donors. Organs then may be
removed as early as possible from dead bodies of such persons without any further legal formalities.
Organ banks may be started in good hospitals and may be given to the needy patients as per the waiting
list of that state or a particular area.
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